





























































































































RUSSELL CITY ENERGY CENTER 41

substantive challenges to FWS actions pursuant to the ESA in keeping
with the Board’s longstanding principle of declining to hear substantive
challenges to earlier, predicate determinations that are separately
appealable under other statutes. See Indeck-Elwood, LLC, PSD Appeal
No. 03-04, slip op. at 118-19 & nn.162-63 (EAB Sept. 27, 2006), 13
E.AD.___ (holding that the Board did not have jurisdiction over the
petitioner’s challenge to FWS’s concurrence decision given the
availability of judicial review through the Administrative Procedure
Act).

(3) Various Non-PSD Statutes

Mr. Simpson’s allegations that the District violated provisions
of the Clean Water Act (including NPDES program), ESA, Migratory
Bird Treaty Act, and Coastal Zone Management Act, as well as their
implementing regulations, are outside the scope of this proceeding, as the
allegations do not address violations of the CAA’s PSD program. See
Pet’r Opposition at 19-20.

(4‘) Toxic Air Contaminant Health Screening

Mr. Simpson’s allegation regarding the District’s alleged failure
to include “Acrolein” as part of the District’s “Toxic Air Contaminant
health risk screening,” see Pet. at 3, clearly refers to a California rather
than a federal PSD requirement, and consequently is not reviewable by
the Board.
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V. CONCLUSION

The Permit for RCEC is hereby remanded to the District. The
District is directed to reopen the public comment period on the draft
permit, providing public notice fully consistent with the requirements of
40 CF.R.§124.10.*

So ordered.

*2 The District is free, of course, to make any modifications to the draft permit
it deems appropriate prior to noticing it for public comment.
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